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June 7th, 2020 

 
Texas Department of State Health Services 
8407 Wall Street,  
Austin, Texas 78754 
 
I am Coleman Hemphill, President of the Texas Hemp Industries Association (TXHIA). I 
appreciate the Texas Department of State Health Services (DSHS) consideration of these 
comments that represent the 200+ members of the Texas Hemp Industries Association.  

The advantage Texas maintains through our thoughtful legislative process is gathering best 
practices and policies from states that have passed laws before us. The TXHIA was established 
in 2014, shortly following the passage of the 2014 Farm Bill, and has been a stakeholder 
participating in all state public regulatory discussions related to hemp. Texas has been 
considering legislation on hemp since bills were first introduced in 2015 and has crafted one of 
the best state statutes in the country, designed to maximize the potential of our Texas farmers 
and businesses. 

Although a majority of the DSHS rules are a great step forward, as a Texas stakeholder that has 
been boots on the ground over the last five years in producing states like Kentucky, Colorado, 
and Oregon, it is the position of the TXHIA that portions of the DSHS draft rules would hinder 
and harm Texas farmers, businesses, and consumers. Fortunately, we have strong state statute to 
direct our decisions on how to move forward as leaders in the hemp industry.  

The DSHS proposed rules are currently in conflict with Texas HB 1325 statute governing DSHS 
activities, and the federal Agriculture Improvement Act of 2018 that places no restriction on the 
processing, manufacturing or retail sale of hemp for smoking.  
The DSHS draft rules conflicts in the following manner. 

1. HB 1325 Sec. 443.204 only prohibits the processing and manufacturing of consumable 
hemp for smoking and makes no mention of restriction on retail sales of smokable hemp. 

2. Restriction of retail sales of smokable hemp is in conflict in the interstate commerce act 
in HB 1325 Sec. 122. 

3. Restriction of retails sales of smokable hemp conflicts with the Interstate Commerce 
Clause in the Agricultural Improvement Act of 2018.  

4. The federal preemption is further reinforced in the severability clauses in HB 1325 Sec. 
122. 

5. DSHS is constrained to adhere to state and federal law when considering rule making, 
budgeting, and directing staff to the administration per Health & Safety Code, Sec. 117 

6. DSHS rule prohibiting the retail sales of smokable hemp products is an unfunded 
mandate that threatens DSHS state and federal funding.   
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1. HB 1325 Sec. 443.204 only prohibits the processing and manufacturing of 
consumable hemp for smoking and makes no mention of restriction on retail sales of 
smokable hemp. 

 

SUBCHAPTER D.  POWERS AND DUTIES OF DEPARTMENT 
 of a proposed rule: 

 
SUBCHAPTER E. RETAIL SALE OF CONSUMABLE HEMP PRODUCTS 

Sec. 443.204. 

That states in subsection that only:  

(4)  the processing or manufacturing of a consumable hemp product for smoking is prohibited. 

Hemp is an agricultural commodity.  Restrictions for processing and manufacturing of hemp for 
smoking does not constitute a restriction of retail sale of hemp for smoking and represents a 
over-reach of agency rule making authority: 

TITLE 25. HEALTH SERVICES 

PART 1. DEPARTMENT OF STATE HEALTH SERVICES 

CHAPTER 300. MANUFACTURE, DISTRIBUTION, AND RETAIL SALE OF 
CONSUMABLE HEMP PRODUCTS 

DSHS Rule §300.004 MANUFACTURE OF SMOKABLE HEMP PRODUCT.  

(a) The processing, manufacturing, and retail sale of consumable hemp products for smoking is 
prohibited. 

It is the position of the TXHIA that DSHS Rule 300 is preempted by the 2018 Farm Bill 
and the severability and interstate commerce clauses found in Texas HB 1325. 

 

2. Restriction of retail sales of smokable hemp is in conflict in the interstate commerce 
act in HB 1325 Sec. 122. 

SUBCHAPTER H. TRANSPORTATION REQUIREMENTS 

Sec. 122.352.  POLICY. It is the policy of this state to not 

  interfere with the interstate commerce of hemp or the transshipment of hemp through 
this state. 

  Sec. 122.353.  INTERSTATE TRANSPORTATION. To the extent of 
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  a conflict between a provision of this chapter and a provision of 

  federal law involving interstate transportation of hemp, including 

  a United States Department of Agriculture regulation, federal law controls and 
conflicting provisions of this chapter do not apply. 

         Sec. 122.354.  DEPARTMENT RULES. The department, in consultation with the 
Department of Public Safety, shall adopt rules regulating the transportation of hemp in this state 
to ensure that illegal marihuana is not transported into or through this state disguised as legal 
hemp. 

It is the position of the TXHIA that DSHS restriction of smokable hemp discriminates 
against Texas retailers who are unable to compete with internet retailers of smokable 
hemp, creates chaos for enforcement, and equates to tortious interference in otherwise 
statutorily legal business.   

 

3. Restriction of retails sales of smokable hemp conflicts with the Interstate Commerce 
Clause in the Agricultural Improvement Act of 2018.  

Sec. 10113 “HEMP PRODCUTION,” amends The Agricultural Marketing Act of 1946 with: 

Subtitle G—Hemp Production  

SEC. 297A. DEFINITIONS.  

In this subtitle:  

(1) HEMP.—The term ‘hemp’ means the plant Cannabis sativa L. and any part of that plant, 
including the seeds thereof and all derivatives, extracts, cannabinoids, isomers, acids, salts, 
and salts of isomers, whether growing or not, with a delta-9 tetrahydrocannabinol 
concentration of not more than 0.3 percent on a dry weight basis.  

SEC. 297E. AUTHORIZATION OF APPROPRIATIONS. ‘‘There are authorized to be 
appropriated such sums as are necessary to carry out this subtitle.’’.  

SEC. 10114. INTERSTATE COMMERCE.  

(a) RULE OF CONSTRUCTION.—Nothing in this title or an amendment made by this title 
prohibits the interstate commerce of hemp (as defined in section 297A of the Agricultural 
Marketing Act of 1946 (as added by section 10113)) or hemp products. (b) TRANSPORTATION 
OF HEMP AND HEMP PRODUCTS.—No State or Indian Tribe shall prohibit the 
transportation or shipment of hemp or hemp products produced in accordance with subtitle G 
of the Agricultural Marketing Act of 1946 (as added by section 10113) through the State or the 
territory of the Indian Tribe, as applicable.  
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(8) Hemp production The Senate amendment provision amends the Agricultural Marketing Act of 
1946 to allow States to regulate hemp production based on a state or tribal plan. The 
amendment requires that such plan includes information on locations of hemp production, 
testing for THC concentration, disposal of plants that are out of compliance, and negligence or 
other violations of the state or tribal plan. It requires the Secretary to establish a plan, in 
consultation with the U.S. Attorney General, for States and tribes without USDA approved plans 
to monitor and regulate hemp production. The section clarifies that nothing in this subtitle 
affects or modifies the Federal Food, Drug, and Cosmetic Act or authorities of the HHS 
Secretary and FDA Commissioner and clarifies that nothing in this title authorizes interference 
with the interstate commerce of hemp. (Sections 10111 & 10112) 

It is the position of the TXHIA that, DSHS proposed rules should not conflict with Federal 
law per, “nothing in this title authorizes interference with the interstate commerce of hemp.” 
 

4. The federal preemption is further reinforced in the severability clauses in HB 1325 
Sec. 122: 

CHAPTER 122. CULTIVATION OF HEMP 

  SUBCHAPTER A. GENERAL PROVISIONS 

Sec. 122.004.  SEVERABILITY. (a) A provision of this chapter or its application to any person 
or circumstance is invalid if the secretary of the United States Department of Agriculture 
determines that the provision or application conflicts with 7 U.S.C. Chapter 38, Subchapter VII, 
and prevents the approval of the state plan submitted under Chapter 121. 

         (b)  The invalidity of a provision or application under 

  Subsection (a) does not affect the other provisions or applications 

  of this chapter that can be given effect without the invalid 

  provision or application, and to this end the provisions of this 

  chapter are declared to be severable. 

And: 

CHAPTER 443. MANUFACTURE, DISTRIBUTION, AND SALE OF CONSUMABLE 

  HEMP PRODUCTS 

  SUBCHAPTER A. GENERAL PROVISIONS 

 Sec. 443.004.  SEVERABILITY. (a)  A provision of this 

  chapter or its application to any person or circumstance is invalid 
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  if the secretary of the United States Department of Agriculture 

  determines that the provision or application conflicts with 7 

  U.S.C. Chapter 38, Subchapter VII, and prevents the approval of the 

  state plan submitted under Chapter 121, Agriculture Code. 

         (b)  The invalidity of a provision or application under 

  Subsection (a) does not affect the other provisions or applications 

  of this chapter that can be given effect without the invalid 

  provision or application, and to this end the provisions of this 

  chapter are declared to be severable. 

It is the position of the TXHIA that the severability and the interstate commerce clause 
found in HB 1325 show clear federal supremacy in directing public policy related to the 
retail sales of products. Federal law is mute on smokable hemp products.  

 

5. DSHS is constrained to adhere to state and federal law when considering rule 
making, budgeting, and directing staff to the administration per Health & Safety 
Code, Sec. 117. 

Public Health Funding & Policy Committee 

General Duties of the Committee 

(a) the Committee shall: 

(1) define the core public health services a local health entity should provide in a county or 
municipality; 
(2) evaluate public health in this state and identify initiatives for areas that need improvement; 
(3) identify all funding sources available for use by local health entities to perform 
core public health functions; 
(4) establish public health policy priorities for this state; and 
(5) at least annually, make formal recommendations to the department regarding: 

(A) the use and allocation of funds available exclusively to local health entities to perform core 
public health functions; 
(B) ways to improve the overall public health of citizens in this state; 
(C) methods for transitioning from a contractual relationship between the department and the 
local health entities to a cooperative-agreement relationship between the department and the 
local health entities; and 
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(D) methods for fostering a continuous collaborative relationship between the department and 
the local health entities. 

(b) Recommendations made under Subsection (a)(5)(A) must be in accordance with: 

(1) prevailing epidemiological evidence, variations in geographic and population needs, best 
practices, and evidence-based interventions related to the populations to be served; 
(2) state and federal law; and 
(3) federal funding requirements. 

--- Health & Safety Code, Sec. 117.101 

https://www.dshs.state.tx.us/phfpcommittee/default.aspx 

 
Health & Safety Code, Sec. 117.101 

 

SUBCHAPTER D.  POWERS AND DUTIES OF DEPARTMENT 
 

Sec. 117.151.  ANNUAL REPORT.  (a)  Beginning in 2012, not later than November 30 

of each year the department shall file an annual report with the governor, the lieutenant 

governor, and the speaker of the house of representatives detailing: 

(1)  the implementation of the committee's recommendations described in 

Section 117.101(a)(5); and 

(2)  an explanation of the department's reasons for not implementing a 

recommendation. 

(b)  A decision by the department not to implement a recommendation of the 

committee must be based on: 

(1)  a lack of available funding; 

(2)  evidence that the recommendation is not in accordance with prevailing 

epidemiological evidence, variations in geographic and population needs, best practices, or 

evidence-based interventions related to the populations to be served; 

(3)  evidence that implementing the recommendation would violate state or 

federal law; or 

(4)  evidence that the recommendation would violate federal funding 

requirements. 
 

Added by Acts 2011, 82nd Leg., R.S., Ch. 1237 (S.B. 969), Sec. 1, eff. September 1, 2011. 
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https://www.capitol.state.tx.us/tlodocs/82R/billtext/pdf/SB00969F.pdf#navpanes=0 

 

It is the position of the TXHIA that restriction of retail sales of smokable hemp is in 

violation of DSHS Powers and Duties thereby jeopardizing state and federal funding by 

conflicting with state and federal law. 

 
6. DSHS rule prohibiting the retail sales of smokable hemp products is an unfunded 

mandate that threatens DSHS state and federal funding.  
 

GENERAL APPROPRIATIONS ACT FOR THE 2020-21 BIENNIUM Eighty-sixth Texas 
Legislature Regular Session, 2019 Text of Conference Committee Report on House Bill No. 1 
(and other bills affecting 2020-21 biennial appropriations) 

Sec. 18.07. Contingency for HB 1325.12 Contingent on enactment of House Bill 1325, or similar 
legislation relating to the production and regulation of hemp; requiring occupational licenses; 
authorizing fees; creating criminal offenses; providing civil and administrative penalties, by the 
Eightysixth Legislature, Regular Session, the following adjustments are made in the bill patterns 
for the Department of State Health Services and the Department of Agriculture to implement the 
provisions of the legislation. (a) The Department of State Health Services is appropriated 
$100,252 in General Revenue and $300,756 from General Revenue-Dedicated Food and Drug 
Registration Account No. 5024 in fiscal year 2020 and $598,992 from General Revenue-
Dedicated Food and Drug Registration Account No. 5024 in fiscal year 2021 in Strategy C.1.1, 
Food (Meat) and Drug Safety. In addition, the “Number of Full-Time Equivalents (FTE)” in 
the agency’s bill pattern is increased by 4.2 FTEs each fiscal year of the 2020-21 biennium. 

It is the position of the TXHIA that the DSHS proposed rule prohibiting the retail sale of 
smokable hemp products, that goes beyond the statute, has no allocated funds from the 
state, no funds from the federal government, and is unenforceable with 4.2 FTEs.  

Thank you for reviewing these comments and helping Texas become a leader in the hemp 
industry. Moving forward with the proposed rule banning the retail sale of smokable hemp 
presents constitutional and statutory violations and we request that this proposed rule be changed 
to reflect the Texas statute and constitution as written.  

Respectfully, 
Coleman Hemphill 
President, 
Texas Hemp Industries Association 
coleman@txhia.org 
325-226-4538 
www.txhia.org 
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BACKGROUND: 

On February 2, 2001, the United States of America as represented by the Department of 
Health and Human Services, filed patent number 6630507 claiming cannabinoids as 
antioxidants and neuroprotectants. This patent asserts 26 method claims for the treatment of 
diseases caused by oxidative stress, and yet the Food and Drug Administration’s (FDA) 
stance has been that there are no medical uses for Cannabis causing the Drug Enforcement 
Agency (DEA) to class it (marijuana) as a schedule I controlled substance which prohibits its 
availability for physician prescribing, while the Center for Disease Control (CDC) cites that 
there have been zero overdoses due to marijuana use. 
 
In the 2004, DEA vs Hemp Industries Association case, the 9th Federal Circuit Court of Appeals 
ruled that products made from parts of the plant that are not scheduled (hemp) are not illegal and 
neither are the naturally occurring cannabinoids contained within those products. 

 
In 2014, Congress passed the Agricultural Act of 2014, which states “the term `industrial 
hemp' means the plant Cannabis sativa L. and any part of such plant, whether growing or 
not, with a delta-9 tetrahydrocannabinol concentration of not more than 0.3 percent on a dry 
weight basis”. 

The Agriculture Act of 2014, was signed by President Obama on February 7, 2014 including 
Section 7606 known as "Legitimacy of Industrial Hemp Research”, which defined “…the term 
`industrial hemp' means the plant Cannabis sativa L. and any part of such plant, whether 
growing or not, with a delta-9 tetrahydrocannabinol concentration of not more than 0.3 
percent”. (see attached Certificate of Analysis)   

This definition gave hemp distinction apart from marijuana (hemp is not a controlled substance 
or subject to the Controlled Substance Act).  This bill authorized institutions of higher 
education or state departments of agriculture to conduct research and pilot programs.  These pilot 
programs allowed for the marketing, processing, transportation, sale, and use of industrial hemp 
products within and without of the state they are grown. The product contained in this package 
was grown in accordance with the Oregon Department of Agriculture Hemp Program.  

October 2016, Senator McConnell noted in his letter that Federal law, “does not limit the ability 
to sell lawfully grown industrial hemp products only to states with agricultural pilot programs.” 
Senator McConnell’s understanding of the Farm Bill—consistent with the text Congress 
passed—presumes that sales of industrial hemp products are part and parcel of a pilot program 
authorized by law.   

In September of 2016, the Texas Department of Public Safety (DPS) seized federally 
compliant (0.3% or less THC) hemp CBD products from People’s Pharmacy in Austin and 
those products were tested by DPS. “The report indicates the presence of cannabidiol (CBD). 
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The report does not indicate any detectable tetrahydrocannabinol (THC). Given certain 
ambiguities regarding the status of cannabidiol under the Texas Controlled Substances Act, 
the department, after consulting with prosecutors, does not intend to pursue enforcement 
action based on the tested substance. This discretionary enforcement decision does not 
constitute a general opinion about the legality of any product.” These products are still on 
store shelves in People’s Pharmacy and across Texas. 

On December 14th, 2016, the Drug Enforcement Agency (DEA) issued a final rule 
regarding a new drug code for: 
 
Marihuana Extract—(7350)Meaning an extract containing one or more cannabinoids 
that has been derived from any plant of the genus Cannabis, other than the separated 
resin (whether crude or purified) obtained from the plant. 

 

The highlighted statement in the DEA final rule above generated great confusion since it creates 
conflict with federal law regarding the definition of industrial hemp. Hemp is part of the genus 
Cannabis and it is not a controlled substance per the Agricultural Act of 2014 that states, “any 
part of such plant” is hemp. 

 
2016, Congressional Amicus Brief compiled on behalf or the HIA states, “this language assumes 
that industrial hemp grown pursuant to the Farm Bill will be sold and transported within and 
between states… this structure inevitably allowed for commercial activities. It is hard to imagine 
how States might accomplish the foreseen “marketing of industrial hemp,” including 
“transportation, processing, sale of use of industrial hemp” without public-private partnerships, 
State licensure of private individuals and corporations, and other collaborations that the State or 
educational institutions deemed necessary.” 

https://polis.house.gov/uploadedfiles/amicus_brief.pdf 

 

On February 15, 2018 the 9th District Federal Court of Appeals heard oral arguments in the 
case of HIA vs DEA. The following is a link https://youtu.be/eOEn93V0V7w to the hearing. 

At minute marker, 12:40, the DEA attorney states, “Sarah Carol, on behalf of the 
government, Judge Tallmann I think you put it just right when you described this as 
just the addition of a new tracking code basically for administrative purposes. This 
new identification number applies simply to a subset of the substances that the CSA 
has always defined as marijuana which has always been a Schedule one substance 
under the CSA and this is clear from the preamble to the rule, DEA said that several 
times in the preamble in a few different ways, DEA has since issued guidance as Judge 
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Murphy pointed out which says in a few more ways that this new tracking code does 
not apply to any substance that wasn’t previously controlled.” 

At minute 
marker, 
17.04, Judge 
Murphy 
states, 
“but there’s confusion here such that somebody can seize a bunch of hemp from a 
manufacturer in whatever state and deem it to be scheduled in and prosecute them 

DEA – Sarah Carol states, 

“If someone did that the remedy would be to challenge that seizure in whatever 
proceeding was in appropriate and say hey you misunderstood federal law, this is 
hemp that is exempt from CSA regulation and it was wrong for you to seize it.” 

 
Further clarification can be found on the DEA website page entitled, “Clarification of 
the New Drug Code (7350) for Marijuana Extract” and in the Congressional Amicus 
Brief filed on behalf of the HIA. 

Based upon the testimony from the DEA attorney: 

a) the marijuana code 7350 is only for a “subset of substances” that are regulated 
by the CSA which would be marihuana. 

b) Hemp is exempt from CSA regulation. 

It can be concluded that the “subset substances” mentioned by the DEA are referring to CBD 
and other cannabinoids from marihuana. CBD and other cannabinoids from hemp are not a 
“subset substance” of marijuana. 

 

In 2018, Key Hemp Provision Added to the Omnibus Appropriations Act stating, "None of the 
funds made available by this Act or any other Act may be used- (1) in contravention of section 
7606 of the Agricultural Act of 2014 (7 U.S.C. 5940); or (2) to prohibit the transportation, 
processing, sale, or use of industrial hemp that is grown or cultivated in accordance with 
subsection section 7606 of the Agricultural Act of 2014, within or outside the State in which 
the industrial hemp is grown or cultivated.”   

In 2018, the Texas Department of State Health Services (DSHS) proposed banning CBD from as 
a food additive. Using testimony from the HIA v. DEA lawsuit in the 9th Circuit Federal Court of 
Appeals, the TXHIA was able to convince DSHS to change their proposed rule. This resolution 
set the stage for HB 1325 that specifically states that CBD is not an adulterant for human or 
animal consumption.  
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December 20th, 2018, The Agricultural Improvement Act was signed by President Donald 
Trump. 

June, 10th 2019, Texas Governor Greg Abbott signs Texas HB 1325 that was unanimously 
passed by the Texas House and Senate.  

December 17th 2019, DSHS gives, “Notice of Public Hearing on Implementation of House Bill 
1325 Informal Comment On Draft Rules Related To Consumable Hemp Product.” Over 30 
individuals testified and unanimously requested a change to the proposed rule to prohibit 
the retail sales of smokable hemp products.   
https://texashhsc.swagit.com/play/12172019-2684 
 

 

 

 


