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Comments submitted to USDA Interim Final Rule for: 

The Establishment of a Domestic Hemp Program. 

 

January 29, 2020 

 

The Honorable Sonny Perdue 

Secretary, United States Department of Agriculture 

The Honorable Greg Ibach 

Under Secretary, United States Department of Agriculture 

1400 Independence Ave., S.W. 

Washington, DC 20250  

Dear Secretary Perdue, 

I am Coleman Hemphill, President of the Texas Hemp Industries Association (Texas HIA). I 

appreciate the opportunity to submit comments regarding the Interim Final Rules (IFR) to the 

U.S. Department of Agriculture (USDA).  

The advantage Texas maintains through our thoughtful, biennial, legislative process is gathering 

best practices and policies from states that have passed laws before us. The Texas HIA was 

established in 2014, shortly following the passage of the 2014 Farm Bill, and has been a 

stakeholder participating in all Texas public regulatory discussions related to hemp. Texas has 

been considering legislation on hemp since bills were first introduced in 2015. The intent in 

Texas to maximize the potential of our farmers and businesses and we have crafted what we 

consider as one of the best state statutes in the country in Texas HB 1325. 

Although a majority of the USDA rules are a great step forward, as a Texas stakeholder that has 

been boots on the ground over the last five years in producing states like Kentucky, Colorado, 

and Oregon, it is the position of the Texas HIA that portions of the draft rules would hinder and 

harm all Texas farmer.  Given that Texas never established a hemp pilot program, Texas is not 

eligible able to participate under the 2014 hemp program guidelines.  Not being able to 

participate under those guidelines puts Texas farmers at a distinct disadvantage to states like 

Kentucky and Vermont who opted out of the 2018 Farm Bill due to USDA’s onerous IFR.  It is 

our hope that Texas state statute can help direct USDA decisions on how to move the United 

States forward as the leaders of the hemp industry based upon the following recommendations:  

1. Defining total THC 

The primary concerns from the hemp industry centers on the USDA’s definition of hemp in the 

IFR. The definition is clearly stated in 2018 Farm Bill, Subchapter G:  

‘‘(1) HEMP.—The term ‘hemp’ means the plant 24 Cannabis sativa L. and any part of that plant, 

including the seeds thereof and all derivatives, extracts, cannabinoids, isomers, acids, salts, and 

salts of isomers, whether growing or not, with a delta-9 tetrahydrocannabinol concentration of 

not more than 0.3 percent on a dry weight basis.” 

http://www.txhia.org/
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Senators Merkley and Wyden, Authors of the Hemp Farming Act of 2018, stated in their 

November 20, 2019 letter to the USDA:

, 

Similarly, Texas HB 1325 authors, Texas Senator Charles Perry and Representative Tracy King, 

in their comments to the USDA stated they:  

“are unclear not only as to the source of the USDA’s authority in imposing such a 

consideration but also as to the policy rationale for such a consideration.”  

Imposing a total THC requirement that un-statutorily considers the potential conversion of 

tetrahydrocannabinolic acid (THCa) will dramatically reduce the cannabinoid content, and 

monetary value of the hemp crop. This rule greatly increases farmers risk of crop destruction, 

loss of full crop investment, unspecified destruction fees, and criminal charges for crops that 

exceed the negligence set at 0.5% total THC.  

Texas HB 1325 specifically allowed for testing,  

“using post- decarboxylation, high-performance liquid chromatography, or another 

similarly reliable method to determine the dela-9 tetrahydrocannabinol concentration” 

High-performance liquid chromatography (HPLC) is also mentioned in the IFR. Unlike gas 

chromatography, HPLC will show a quantified value for different cannabinoids including delta-9 

THC, in compliance with the 2018 Farm Bill and Texas HB 1325. 

(https://cannabusiness.law/hemp-testing-101-analytical-testing-protocols-explained-and-

evaluated/) 

The TXHIA’s experience of reviewing hundreds of certificates of analysis (COA), has shown 

that profitable hemp crops that must range between 10%-15% CBD, will have between 0.4%-

0.8% total THC, while maintaining delta-9 THC below 0.3%. 

http://www.txhia.org/
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For essential oil production of hemp, a total THC 0.3% limit will inhibit farmers’ ability to produce a profitable crop and will be 

devastating to the established CBD market.  It is unknown how a total THC limit of 0.3% will impact fiber and grain production. 

The following histograms show total CBD(%) versus Total THC(%) for 380 consecutive hemp samples to an ISO accredited lab 

during the 2018 and 2019 growing seasons.    

(Source: https://cannabusiness.law/total-thc-and-the-usda-rule-a-data-driven-analysis/). 

Recommendation: 

We recommend that total THC be raise from 0.3% to 1.0 % allowing hemp crop’s delta-9 THC 

concentration to be 0.3% or less to be compliant with the 2018 Farm Bill and thereby producing 

non-intoxicating products. We support the establishment of separate THC testing protocols for 

grain and fiber varieties.  

2. Pre-Harvest Requirements  

§24.23.Other Activities. 

(b) The license holder shall harvest the crop not more than 15 days following the 

date of sample collection by the Department, unless specifically authorized in 

writing by the Department. 

Texas HB 1325 requires preharvest testing to be conducted 20 days prior to harvest and the IFR 

specifies 15 days.  Senators Merkley and Wyden suggested that the USDA change the rule to 

require pre harvest testing within 28 days of harvest, due to,  

“an impossible obstacle for growers to overcome, and does not provide enough time 

before harvest to test, submit testing, and receive a response, particularly if there are a 

limited number of registered laboratories with sufficient expertise to perform the 

necessary tests.”  

  

Figure 1: These HPLC-UV testing results show that 97.4% 

(370/380 samples) were below the 0.3% threshold for legal 

hemp.   

 

 

 

Figure 2: HPLC-UV was used to measure 

Total THC = delta-9 THC = 0.877*THCA and Total CBD = 

CBD+0.877*CBDA.   

 

 

http://www.txhia.org/
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Recommendation: 

We request this rule be changed to 45 days, a number that accurately represents the number of 

days it takes to successfully harvest a profitable high cannabinoid producing hemp crop.  

3. Negligence Definition  

§24.33.Negligent Violations. 

(c) Hemp producers do not commit a negligent violation under this chapter if they 

make reasonable efforts to grow hemp, and after sampling and testing, the 

cannabis (marijuana) does not produce a test result showing a delta-9 

tetrahydrocannabinol concentration for the lot's sample of more than 0.5 percent  

on a dry weight basis. 

As stated above, a majority of COA’s will show above 0.3% total THC, and many will be above 

0.5% total THC. This rule will have significantly negative impact on farmers participation in the 

program.  

Recommendation: 

We suggest to the USDA change the rule to define negligence at >1.0% total THC. This would 

be done with the understanding that at levels below 1.0% total THC, hemp crops will always be 

below the statutory hemp definition of 0.3% or less delta-9 THC. If the definition of total THC 

and negligence are not changed to 1.0% total THC, the Texas HIA cannot in good conscience 

suggest any Texas farmer participate in growing high CBD producing hemp for fear of running 

afoul of the law.  

4. Remediation  

In consideration of farmers who innately carry the highest level of liability in business, Texas 

HB 1325 Section 122.058(b)(3) provided that: 

“If the department determines the plants represented by the sample reached that 

concentration solely as a result of negligence of acts beyond the control of the hemp 

producer:  

(A) Trim, extract, or separate the plants until the remaining plants of plant parts do 

not exceed the federally defined THC level for hemp and dispose of 

noncompliant plants or plant parts in a manner approved by the department; 

(B) Transfer the plants to a person authorized by the department to process into a 

product that does not exceed the federally defined THC level for hemp and 

dispose of any remaining parts of the plants in a manner approved by the 

department; or 

(C) Take any other corrective action consistent with federal regulations adopted 

under 7 U.S.C Chapter 38, Subchapter VII.” 

http://www.txhia.org/
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Recommendation: 

We recommend that no hemp crop should ever be destroyed but rather follow the Texas statute 

to have the THC remediated for consumable products or processed into non-consumable 

products such as hempcrete.  By redefining negligence to be below 1.0% total THC, Texas can 

ensure that all finished retail products are compliant.  

5. Inspections 

The USDA IFR proposes: 

§ 990.32  Recordkeeping requirements. 

All records shall be made available for inspection by USDA inspectors, auditors, or their 

representatives during reasonable business hours. The following records must be made available 

(e) All reports and records required to be submitted to USDA as part of participation in the 

program in this part which include confidential data or business information, including but not 

limited to information constituting a trade secret or disclosing a trade position, financial 

condition, or business operations of the particular licensee or their customers, shall be received 

by, and at all times kept in the custody and control of, one or more employees of USDA or their 

representatives. Confidential data or business information may be shared with applicable 

Federal, State, Tribal, or local law enforcement or their designee in compliance with the Act. 

The proposed USDA rule allowing for 24/7 unannounced "inspection" by law enforcement 

violates the 4th Amendment prohibition against unreasonable search and seizure and gives law 

enforcement unfettered investigatory authority inconsistent with industrial hemp's removal from 

the controlled substances list. To be constitutional, “any inspection must be pursuant to a general 

inspection program based on reasonable legislative or administrative standards derived from 

neutral sources." Marshall v. Barlow’s, Inc., 436 U.S. 307, 320-21 (1978). 

The 2018 Farm Bill gave the USDA the authority to regulate hemp cultivation as an agriculture 

commodity. Per comments submitted by the Hemp Industries Association, hemp is not 

marihuana. Hemp is not a drug. The USDA rule that unnecessarily provides access into the 

businesses, proprietary information, and farmers property and their customers. From a 

Constitutional perspective, various constitutional rights may be violated or are per se violated by 

the structure. Constitutional rights of concern follow: 

• Article 1, Section 8, Clause 3, Commerce Clause - Undue burden on interstate commerce. 

• Amendment IV - Unreasonable search and seizure and warrant requirement. 

• Amendment V - The Due Process Clause. No deprivation of life, liberty or property 

without due process of law. 

• Amendment X - Powers not delegated to the federal government are reserved to the 

states. 

• Amendment XIV, Section 1 - The Equal Protection Clause. Requires states to treat 

equally all similarly situated classes of people. 

http://www.txhia.org/
https://www.federalregister.gov/documents/2019/10/31/2019-23749/establishment-of-a-domestic-hemp-production-program#sectno-citation-%E2%80%89990.32
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From an administrative law perspective, USDA has presented a rule that is arbitrary and 

capricious and, therefore, an abuse of its administrative discretion. The Administrative Procedure 

Act (APA), Pub.L. 79–404, 60 Stat. 237 establishes the manner in which the USDA must 

propose and establish regulations and grants U.S. federal courts oversight over all agency 

actions. We believe certain provisions are “arbitrary and capricious, an abuse of discretion, or 

otherwise not in accordance with the law.” 

 

Recommendation: 

We recommend that all inspections be conducted by state departments of agriculture as part of an 

established administrative inspection schedule and not be used as a pretext for unjust search and 

seizure. 

 

6. Drug Enforcement Agency Involvement 

Senators Wyden and Merkley in their comments to the USDA state: 

 “Currently, Oregon hemp producers, and hemp producers across the country, 

use independent labs to test hemp crops. The interim final rule requires hemp 

farmers to submit their crops to the Drug Enforcement Administration (DEA)-

registered laboratory for testing. This is concerning for two reason: 

o The 2018 Farm Bill gave USDA and the Food and Drub Administration sole 

regulatory authority over hemp production. Hemp is a legal agricultural 

commodity and, like all other legal agricultural commodities, should not be 

subjected to prohibitive DEA regulations. 

o Requiring DEA-registered labs could cause tremendous bottlenecks and 

unnecessary delays for hemp producers in Oregon and across the country. 

Though there are number DEA analytical labs across the country that are 

registered and have the authority to perform chemical analysis on Schedule I 

controlled substances, the DEA does not know how many of those labs are 

actually equipped ore experienced in testing for the presence of THC, nor do 

they know how many can actually quantify the amount of THC in a sample.  

▪ Requested Fix: Given these concerns, we recommend the USDA 

remove the requirement that testing labs must be DEA-registered.”  

Although the DEA was not included in the 2018 Farm Bill, the IFR mentions the 

department over 40 times. No funds have been allocated from Congress to the 

DEA for the enforcement.  

http://www.txhia.org/
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Recommendation: 

We recommend that the DEA be excluded from any involvement with state hemp production 

policies of inspection, testing or sampling following the intent of the 2018 Farm Bill.   

 

7. American Farm Bureau Federation Resolution 

Recommendation: 

The TXHIA asks the USDA to adopt the resolutions authored by the voting delegates of the 

American Farm Bureau Federation at their January 21, 2020 meeting: 

 

1. We support: 

1.1. We Support The production, processing, commercialization and utilization of 

industrial hemp and that it be regulated by USDA rather than the Drug Enforcement 

Administration;. 

1.2. We Support Legislation to amend the Controlled Substances Act to exclude 

industrial hemp;. 

1.3. Retesting if a plot/crop comes back above the allowable THC "hot"; 

1.4. The proper government entities regulating the safety, quality and standardization of 

hemp products, that are sold to consumers; 

1.5. Research and development for labeling fungicides, herbicides and insecticides to be 

used for hemp; 
1.6. Federal and state funding for all required regulatory oversight; 

1.7. Hemp extracts, concentrates and byproducts derived from legal hemp be afforded 

the same legal status and protections as the hemp they originated from; 

1.8. The development and approval of alternative uses and/or disposal methods for a "hot 

crop" other than Drug Enforcement Agency disposal rules, includes but is not limited 

to fiber, textiles, animal bedding, fuel and other non-consumable uses; 

1.9. Changes to the 2018 farm bill that allow for INDUSTIAL hemp with up to 1% THC 

to be legal; 

1.10. USDA-RMA developing a crop insurance policy specific for hemp; 

1.11. Nationwide THC sampling protocols; 

1.12. The utilization of hemp as a feed ingredient for poultry and livestock; 

1.13. Testing of plant, if necessary, including flower, leaf and stem from parts of the 

entire plant and in equal proportion. (Not only from the top third of the plant and 

only the flower.); 

1.14. Testing hemp within 45 days before harvest; 

1.15. Any accredited lab being able to test hemp for CBD or THC content; 

1.16. The exemption of hemp grown explicitly for non-CBD purposes (i.e, grain, fiber, 

seed, oil, ethanol) from DEA approved laboratory testing for legal limits of 

CBD/THC; 

1.17. A hemp crop tested and passed within legal limits, being treated like any other 

product grown on the farm and that it should be allowed to be sold as such (at farm 

http://www.txhia.org/
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stores, farm stands, and farmers markets with COA as documentation of proof); 

1.18. A certification system to help farmers ensure the quality of their seed or planting 

stock; 

1.19. The national standardization of rules for hemp production; and 

1.20. Uniform standards that allow the transport and sale of CBD, INDUSTRIAL hemp 

products and seed via interstate commerce. 

Page 104 

 

Thank you for your review of these comments and commitment to helping the United States lead 

in hemp production to help revitalize our rural economies and to stimulate innovative, 

commercial uses of hemp for food, supplements, feed, fiber, fuels, plastics, building materials 

and thousands of other industrial uses.  

 

 
 

Respectfully submitted, 

 

 
Coleman Hemphill, President 

Texas Hemp Industries Association 

coleman@txhia.org 

325-226-4538 

 

Attachments include: 

1. Joint letter from Texas HB 1325 author, Representative Tracy King and sponsor Senator 

Charles Perry; 

2. Letter from OR Senators Ron Wyden, Jeff Merkley; 

3. American Farm Bureau Resolution. 
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